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In the United States Court of Appeals 
for the District of Columbia 


No. 9620 


William I. Connelly and Bertha Connelly, Petitioners 

v. 

Commissioner of Internal Revenue, Respondent 


On Petition for Review of the Decision of the Tax Court 
of the United States 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The opinion of the Tax Court (R. 36-40) is reported at 
8 T.C. 848. 1 


JURISDICTION 

This petition involves a deficiency in federal income tax 
for the calendar years 1943 and 1944 made against the peti¬ 
tioners; and is taken from a decision of the Tax Court (R. 
41) entered April 22,1947, together with a denial of motion 
for rehearing (R. 41-45) made May 22, 1947 (R. 2, 41). 
The petition for review was filed July 16, 1947 (R. 46-51), 
pursuant to the provisions of Sections 1141-1142 of the In¬ 
ternal Revenue Code. On July 16, 1947, the parties hereto 
stipulated that the case be reviewed by this Court. (R. 45.) 


i Record references are to the appendix to petitioners ’ brief. 
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QUESTIONS PRESENTED 

1. Whether the Tax Court erred in holding that the tax¬ 
payer, William Connelly, who during the tax years 1943 
and 1944 was a civilian civil service employee, but was then 
enrolled as a temporary member of the Coast Guard Re¬ 
serve, without pay other than the compensation of his civil¬ 
ian position, was not entitled to the $1,500 exclusion on his 
gross taxable income for each taxable year, within the pur¬ 
view of Section 22(b) (13) (A) of the Internal Revenue Code 
as amended. 

2. Whether the Tax Court further erred in holding that 
neither was the taxpayer entitled to deduct in 1944 the 
amount then allowable to a regular commissioned officer in 
the United States Coast Guard Reserve for subsistence and 
rental, no such allowance having been made to him. 

STATUTES AND REGULATIONS INVOLVED 

These will be found in our Appendix, infra. 

STATEMENT 

The facts, as found by the Tax Court, are pertinently as 
follows (R. 32-36): 

The taxpayers are husband and wife and reside at 531 
West Great Falls Street, Falls Church, Virginia. Their 
returns for the taxable years involved were filed with the 
Collector of Internal Revenue for the District of Virginia. 
For many years prior to February 19, 1943, taxpayer, Wil¬ 
liam I. Connelly (hereinafter referred to as “taxpayer”), 
was a civil service employee of the United States. On 
March 1,1942, taxpayer became an employee of the United 
States Coast Guard under the provisions of a reorganiza¬ 
tion executive order (E. 0. 9083) in the capacity of senior 
attorney, grade P-5, and thereafter performed legal duties 
in the capacity of chief, admiralty and maritime section,, 
legal division, Coast Guard Headquarters. (R. 32-33.) 

On February 19, 1943, under Section 207 of the Coast 
Guard Auxiliary & Reserve Act of 1941, as amended, tax¬ 
payer was enrolled as a temporary member of the Coast 
Guard Reserve for the duration of the war with the rank 
of Lieutenant Commander. He was ordered to full-time 
active special duty at Coast Guard Headquarters 'without 
pay other than the compensation of his civilian position. 


While on active duty, taxpayer was vested with all the 
rights, privileges, powers and duties of a regular member 
of the Coast Guard Reserve of the same rank, and was sub¬ 
ject to all laws and regulations for the government of the 
Coast Guard and its Reserve. Taxpayer was not exempt 
from liability for training and service under the Selective 
Training and Service Act of 1940, as amended. During the 
period of his enrollment taxpayer continued to receive for 
his services and the duties assigned to him compensation 
from Congressional appropriations allocated to pay for 
civilian positions. Deductions for civil service retirement 
were continued and taxpayer was still governed by civil 
service regulations for annual and sick leave and received 
overtime pay in excess of 40 hours per week. The memo¬ 
randum of enrollment, dated February 19, 1943, was from 
the Commandant of the Coast Guard to petitioner and was 
signed by “A. G. Morrill, By direction”. (R. 33.) 

On April 21, 1944, taxpayer’s civil service position was 
reclassified from grade 5 to grade 6, effective March 16, 
1944. It was recommended by Chief Counsel, United States 
Coast Guard, to Chief, Temporary Reserve Division, that 
taxpayer be promoted to the rank of Commander (Class T), 
to rank as such from March 16, 1944, which action would 
be in accordance with the two conditions set forth in the 
Commandant’s Memorandum of March 10, 1944, pertaining 
to the promotion of members of the temporary Reserve 
Headquarters, who are also civilian employees. On April 
24, 1944, taxpayer was disenrolled as Lieutenant Com¬ 
mander (Class T), effective as of March 15, 1944, and re¬ 
enrolled in the rank of Commander (Class T), Coast Guard 
Reserve, effective as of March 16, 1944. (R. 33-34.) 

The certificate headed “Temporary Member of Coast 
Guard Reserve Enrollment and Active Duty Assigned”, 
inter alia , stated (R. 35): 

2. The period of your enrollment shall be for the 
duration of the war upon the completion of which you 
will be disenrolled unless the period of your enrollment 
is sooner terminated by Coast Guard authority. 

3. You will perform such duties as may be prescribed 
from time to time by Coast Guard authority in the 
classification checked below: 
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5. (x) Coast Guard Civil Service Employees. 

• * • • • 

You are authorized to wear the prescribed uniform 
only while on active duty and while enroute to and 
from such duty. * # • Members in Classifications 4 
and 5 will be on active duty and subject to call at all 
times. * * * 

4. Your military status as a member of the U. S. 
Coast Guard Reserve shall attach during periods when 
you are actually engaged on active duty or enroute to 
and from such duty. In the performance of your duty 
as a temporary member of the United States Coast 
Guard Reserve, you are vested with the same power 
and authority as members of the regular Coast Guard 
of similar rank, grade or rating. You shall be subject 
to the laws, regulations and orders for the government 
of the Coast Guard and to disciplinary action for 
offenses committed while subject thereto, in accordance 
with the provisions of Section 209 of the Coast Guard 
Auxiliary and Reserve Act of 1941, as amended. 

5. You will serve without pay and allowances (other 
than compensation of their civilian positions in the case 
of Government employees), except (1) such travel and 
subsistence allowances as may be specifically author¬ 
ized and (2) uniform allowances of: 

None. 

6. You are not by reason of enrollment as a tempo¬ 
rary member of the Reserve exempt from registration 
and liability for training and service under the Selec¬ 
tive Training and Service Act. 

7. You will be entitled to the following benefits and 
privileges only: (a) In the case of physical injury in 
line of duty while performing active Coast Guard serv¬ 
ice, or death as a result of such physical injury, the 
benefits prescribed by law for civil employees of the 
United States, as administered by the United States 
Employees’ Compensation Commission, to the extent 
that the same may be applicable, (b) In the case of 
sickness or disease contracted while performing active 
duty, the same hospital (including medical but exclud¬ 
ing dental) treatment as is afforded members of the 
regular Coast Guard, (c) Such other benefits and 
privileges as may be specifically authorized from time 





to time for temporary members of the Reserve or 
classifications thereof by law or regulations. 

8. You are hereby ordered, upon acceptance of this 
enrollment and execution of the prescribed oath, to 
commence active duty at Legal Division at U. S’. Coast 
Guard Headquarters in accordance with the above 
terms and conditions, effective 24 April, 1944. 

On September 15, 1945, taxpayer was disenrolled as a 
temporary member of the Coast Guard Reserve. The orig¬ 
inal disenrollment form issued by Coast Guard Headquar¬ 
ters to taxpayer stated the reason for disenrollment was 
“For his own convenience” and that the type of service 
was “Coast Guard Civil Service Employee, without military 
pay”. Taxpayer filed a written protest specifically object¬ 
ing to the description of “Record of Service;” later an¬ 
other disenrollment was issued to taxpayer stating the 
reason for disenrollment was “completion of service be¬ 
cause of satisfactory completion of assigned duties.” The 
type of duty performed was “Chief of Admiralty and Mari¬ 
time Section having civil service status, receiving civilian 
but no military pay, and holding rank of Commander as a 
Temporary Member of the Coast Guard Reserve.” There 
is only one Coast Guard Reserve and it is composed of 
regular and temporary members. Taxpayer received total 
civilian pay from the Coast Guard for the year 1943 in the 
amount of $5,872.04 and for the year 1944, the amount of 
$5,802.08. (R. 35-36.) 

In their income tax returns for the years 1943 and 1944, 
the taxpayers claimed as an exclusion from the income of 
taxpayer William I. Connelly, the annual allowance of 
$1,500 provided by law for military and navy personnel, 
which was disallowed by the Commissioner; and for the 
year 1944, they claimed an additional exclusion of $2,171.10 
as allowance for quarters and subsistence, which the Com¬ 
missioner also disallowed. (R. 36.) 

The Tax Court affirmed the Commissioner. (R. 36-40.) 

SUMMARY OF ARGUMENT 

1. The taxpayer was not entitled, during the tax periods 
1943 and 1944, to the benefits of the provisions of Code 
Section 22(b) (13) as amended, granting a $1,500 annual 
exclusion in respect of compensation received for active 
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service as an officer in the military or naval forces of the 
United States, because in those periods taxpayer was fun¬ 
damentally a civilian. His civilian status did not anywise 
change to one of military by reason of his enrollment as a 
member of the Temporary Coast Guard Reserve. The 
Coast Guard Reserve Act, under which taxpayer was en¬ 
rolled, specifically provided that such temporary Coast 
Guard Reserve members, who, like the taxpayer, were Gov¬ 
ernment employees, might be enrolled to serve without pay 
other than the compensation of their civilian positions. 
And the revenue law concerning exclusions with which we 
now are involved relates, we submit, to the treatment tax- 
wise only of “military pay” as such; the legislative history 
of the controlling tax statute, and of its somewhat similar 
lingual predecessors, in our judgment bears us amply out 
in this contention. So does the history of the governing 
Coast Guard Reserve Act itself. Factually, too, there are 
many indicia that the taxpayer’s civilian status remained 
unchanged in the pertinent tax period, with only such 
“added” responsibilities of a military nature as there is 
plenty of analogous authority for our basic position to be 
here sustained. 

Moreover, we believe that the recent decision in Mitchell 
v. Cohen, 333 U. S. 411, is highly persuasive that our funda¬ 
mental assertion in this case is indeed correct. The Su¬ 
preme Court recently held there that temporary members 
of the Volunteer Port Security Force of the Coast Guard 
Reserve—a status very analogous to that of our taxpayer— 
are not entitled to preference in federal employment by 
virtue of the 1944 Veterans Preference Act. While the 
wording of that statute differs from that of the statute 
now being considered, the underlying rationale of the Cohen 
decision appears to us to apply with equal force to this 
case. That rationale was, in fine, that the mere perform¬ 
ance of some type of military service was not sufficient to 
make the temporary enrollees concerned in the Cohen, and 
its companion case, “ex-servicemen” within the meaning 
of the statute there applicable; the preference statute, the 
Court declared, embraced only those performing military 
service whose full time and efforts were at the disposal of 
the military authorities and whose compensation included 
military pay and allowances. Since the compensation of 
neither the plaintiff in the Cohen case nor the taxpayer 
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now at bar included military pay and allowances, they were 
neither one entitled to preference: On the one hand in re¬ 
spect of federal employment, and on the other hand with 
regard to federal tax treatment. 

2. Neither was the taxpayer entitled to exclude in 1944 
the amount then allowable to a regular commissioned officer 
in the United States Coast Guard Reserve for subsistence 
and rental. We may dispose of this contention, shortly, 
by answering that the taxpayer did not receive anything 
for subsistence and quarters in 1944. Nor, were any such 
allowances at any time authorized to be made to him. In 
point of fact, taxpayer’s situation did not anywise fall 
within the historical purposes underlying such allowances; 
they are in the nature of reimbursement for items which 
the Government itself ordinarily furnishes as a matter of 
military necessity, on the assumption that they are essen¬ 
tial to the discharge of the recipient’s official duties. Un¬ 
der the facts of the case now before us, no such necessity 
existed. 

ARGUMENT 

I 

The Taxpayer Was Not Entitled, During the Tax Periods 1943 
and 1944, to the $1,500 Exclusion Provisions of Code Sec¬ 
tion 22(b)(13) as Amended Because He Did Not Fall Within 
Either the Letter or the Spirit of the Statute 

a. Taxpayer's civilian status was not changed to a military status by 
his enrollment as a member of the Temporary Coast Guard 
Reserve. 

Section 207 of the Coast Guard Auxiliary and Reserve 
Act of 1941, as amended (Appendix, infra), provided in per¬ 
tinent substance that the Commandant was authorized inter 
alia to enroll as temporary members of the Coast Guard 
Reserve, with or without pay, certain persons, including 
Government employees without pay other than the com¬ 
pensation of their civilian positions, who by reason of their 
special training experiences, etc., were deemed qualified for 
certain duties; and was further authorized to confer upon 
these persons the same ranks, appropriate to their quali¬ 
fications, as were provided for the regular Coast Guard 
Reserve. 

For many years prior to February 19,1943, the taxpayer 
had been a civil service employee of the United States. (R. 
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32.)* On that date, however, he enrolled under the afore-, 
mentioned statute as. a temporary member of the Coast 
Guard Reserve for the duration of the war with the rank 
of Lieutenant Commander, and he was ordered to full-time 
active special duty at Coast Guard Headquarters, without 
pay other than the compensation of his civil service posi¬ 
tion, which was then that of Senior Attorney, P-5. (R. 

32-33). 2 

By reason of this enrollment and his service thereunder, 
taxpayer claimed in the Tax Court without success, and so 
now here is claiming, that he was entitled during both the 
tax years in question to the benefit of Internal Revenue 
Code Section 22(b) (13) as amended by Section 141 of the 
Revenue Act of 1945 (Appendix, infra). That amended 
Code section provided, so far as here relevant, an “addi¬ 
tional allowance for military and naval personnel” in the 
form of a $1,500 exclusion from gross income in the case of 
compensation received for active service as a commissioned 
officer in the military or naval forces of the United States in 
World War II. 3 

The taxpayer’s principal thesis with reference to Point I 
of this discussion is that his enrollment as an officer in the 
temporary Coast Guard Reserve, and the service he per¬ 
formed under such enrollment, gave him the benefit of this 
tax exclusion statute, because, it is said throughout tax¬ 
payer’s brief, his status was thereby changed from civilian 
to military. The Government maintains, however, that for 
numerous reasons and on much “evidence,” taxpayer’s 
status remained all along that of a civilian and therefore 
he did not fall within the ambit of the federal revenue law 
under which he is contending for the $1,500 annual exclu¬ 
sion. 4 

1 In his civilian capacity, taxpayer had been chief of the Admiralty and 
Maritime Section, Legal Division, United States Coast Guard. (R. 33.) 

2 On April 21, 1944, taxpayer’s civil service position was reclassified from 
grade five to grade six, effective March 16, 1944, and he was promoted as of 
the latter date to the rank of Commander (Class T) by the Chief of the 
Coast Guard Temporary Reserve Division (R. 33.) 

3 The section was retroactively applicable to tax years beginning after 
December 31, 1942. See subsection (b) of Section 141 of the Revenue Act 
of 1945 (Appendix, infra). 

4 Our argument should no doubt be prefaced by the familiar doctrine that 
tax exemption statutes are to be strictly construed in favor of the Govern¬ 
ment. Bank of Commerce v. Tennessee, 161 U. S. 134. 
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Perhaps the most important of the reasons underlying 
the Government’s position as just stated is that the tax¬ 
payer did not receive “military” pay drawn from military 
appropriations (R. 33); and it was that kind of pay, and 
only that kind of pay, we submit, which Section 22(b) (13) 
encompassed. For example, we do not believe the taxpayer 
will contend that if a regular reservist received, in a given 
tax year, less than $1,500 in “military” income but had 
“outside” income from, say, securities held by him—the 
total exceeding the $1,500 statutory figure—he would in 
such circumstances be entitled to exclude the entire $1,500. 
The statutory exclusion applies, we reiterate, only to mili¬ 
tary pay qua military pay. 

The legislative history of the various military service ex¬ 
clusion provisions made or considered by Congress from 
time to time earlier than the present legislation will, we 
submit, amply support our view that proper construction 


( 




of the revenue statute here controlling carries the ‘ 1 change 
#f'StHtH'S Ji ~and the “military pay” limitations we now are 
asserting for iliN For instance, when the House was debat¬ 
ing the merits or the proposed Individual Income Tax Col¬ 
lection Act of 1943 then before it (89 Cong. Record, Part 
^ p. 2742), Congressman Van Zundt remarked inter alia 
(pp. 2754-2755): 


Following the First World War, provision was made 
for adjusted compensation to honorably discharged 
veterans. * * • Payments of such adjusted compensa- 
* tion were protected * * * from National or State Taxa¬ 
tion * * * —thus constituting at least a partial exemp¬ 
tion from income tax. 


C A t J jf. rea ii ze( i that these exemptions [the existing law 
exemptions of $250 for single persons and $300 for 
married persons to those in the armed forces] are not 
^ sufficient to assist a member of the military forces to 

enable him to meet the problem of taxation arising from 
r his transition from a civilian to a military status. 

We all recognize that our servicemen are making the 
real sacrifice in this war. To provide suitable exemp¬ 
tions is not only a recognition of these sacrifices but is 
a powerful morale builder among the members of our 
* armed forces. 
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The proposed $3f>00 exemption * * * is limited to 
income derived entirely from his service as a member 
of the military or naval forces. If the serviceman has 
an income in addition to his military or naval pay it is 
subject to income tax on the same basis as if he were a 
civilian. 

#*#*#*** 

From time to time the American Legion and the Vet¬ 
erans of Foreign Wars of the United States have ex¬ 
pressed the desire that suitable income-tax exemptions 
be given members of the military and naval forces on 
the amount of compensation earned in the service of 
1 their country. (Italics supplied.) 

The limitation on exclusion for military pay only is made 
the more apparent when we consider the House debate on 
1 the aforementioned 1943 proposed legislation further. Dur¬ 
ing that discussion, Congressman McGranery asked (p. 
2756) that the proposed bill be amended to include the same 
i benefits for members of the Merchant Marine. That amend¬ 
ment was rejected over two to one (p. 2757), because the 
Merchant Marine were not properly members of the mili¬ 
tary; they had in fact civilian status and received only 
I civilian pay, even though they did serve in the so-called 
“danger zones” of the war. See also H. Rep. No. 268, 78th 
Cong., 1st Sess., pp. 12-13, 26-27. Cf., as relating to the 
Current Tax Payment Act of 1943, H. Rep. No. 401, 78th 
i Cong., 1st Sess., pp. 8, 21, 22, 41 (1943 Cum. Bull. 12S3,128S, 
1299, 1313); S. Rep. No. 221, 78th Cong., 1st Sess., pp. 4, 
13-14, 47-48 (1943 Cum. Bull. 1314, 1316, 1324, 1349). See 
also remarks made by Randolph E. Paul, General Counsel 
of the Treasury Department, Senate Hearings before the 
Committee on Finance, 78th Cong., 1st Sess., on Current 
Tax Payments Act of 1943, pp. 7, 41, in which he used the 
terms “service pay” and “compensation for active service 
I in the military, etc.” interchangeably. 

Antedating the legislation of 1945, even earlier than 1943, 
there appears in the House Committee Reports respecting 
their proposed 1942 Revenue Bill, the following (H. Rep. 
No. 2333, 77th Cong., 2d Sess., p. 6, 1942-2 Cum. Bull. 372): 

In lowering the exemptions for taxpayers generally, 
your committee does not believe that members of the 
armed forces should be required to bear this increased 
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burden. Consequently, the bill provides a special exclu¬ 
sion from gross income of $250 in the case of a single 
person, and $300 in the case of a married person, if en¬ 
gaged in active service with the armed forces. 

And appertaining to this same House Revenue Bill of 
1942, there appears from the Senate, which limited the 
House exclusion to personnel below the grade of commis¬ 
sioned officer (S. Rep. No. 1631, 77th Cong., 2d Sess., p. 81; 
1942-2 Cum. Bull. 501), this report: 

This [amendatory] provision is intended to apply 
only to salary or compensation received by personnel 
for active service in the military or naval forces during 
the present war. 

Furthermore, it seems to be apparent that in the 1945 
Revenue Act itself which we are now considering, the 
phrase “compensation received * * * for active service * # * 
in the military or naval services of the United States dur¬ 
ing * # # [the] war” was fully understood by the legislators 
to mean “service pay” only, in the Coast Guard as well as 
in the other armed services. S. Rep. No. 655, 79th Cong., 1st 
Sess., pp. 34-35 (1945 Cum. Bull. 621, 648); H. Conference 
Rep. No. 1165, 79th Cong., 1st Sess., p. 8 (1945 Cum. Bull. 
654, 656). 

From all of this discussion within the legislative bodies 
over the years with respect to “military” exclusions, it 
would certainly appear to us that the phrase “compensa¬ 
tion for active service in the militarv or naval forces of the 
United States,” which appears in the law now controlling, 
is synonymous with, and means no more than, the term 
“military pay.” And we submit that such is precisely the 
case. 

Certainly, there was no military pay involved here. After 
his enrollment, the taxpayer continued to receive the sal¬ 
ary specified by Civil Service Regulations as applicable to 
P-5 and later, when he was “upgraded,” to P-6 federal civil 
service employees. (R. 33, 36.) Moreover, taxpayer’s cer¬ 
tificate of enrollment specifically stated ^(R. 34-35) that he 
was to serve without pay and allowance other than the com¬ 
pensation of his civilian position as a Government em- 
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ployee. 5 The original disenrollment form issued to tax¬ 
payer stated also that the type of his service had been 
“Coast Guard Civil Service Employee, without military 
pay.” tt The second disenrollment form, issued after tax¬ 
payer’s written protest objecting to the description of his 
record of service, described the duty performed as being ex¬ 
actly that of his preenrollment, i.e., “Chief of Admiralty 
and Maritime Section having civil service status, receiving 
civilian hut no military pay, and holding rank of Comman¬ 
der as a Temporary Member of the Coast Guard Reserve.” 
(R. 35-36.) (Italics supplied.) 

Actually, to us, there is no real difference whatever in 
respect of this tax matter between the rendering of ser¬ 
vices as a part of the temporary Coast Guard Reserve en¬ 
tirely without compensation as w r as statutorily authorized, 
and the rendering of such services with the compensation 
of the enrollee’s federal civilian position as w T as also thus 
authorized; indeed, if anything, it w’ould appear to us more 
reasonable that the tax exclusion should apply to those in 
active service who were supported only by the pay of what 
might be termed their “rank and file” civilian occupations, 
rather than to those who did have a civil service status with 
the Federal Government, and who did derive compensation 
from that source. 

Our view r in respect of the non-applicability of this statu¬ 
tory exclusion in the revenue law to persons of taxpayer’s 
status in the tax years being considered, is further forti¬ 
fied, we believe, by consideration of the history of the Coast 
Guard Auxiliary and Reserve Act of 1941 itself, together 
wdth its various amendments, and more specifically by the 
examination of the expressions of House and Senate ex¬ 
pounding the meaning and the principal purposes sought 
to be fulfilled by that legislation; such examination is of 
particular importance too, in view’ of the taxpayer’s avowal 
on brief (pp. 6-7) that his rights here are based solely on 
his status under the Coast Guard Reserve Act. (See also 
R. 43-44.) Take, for instance, H. Rep. No. 2072, 77th Cong., 

5 With certain exceptions in respect to allowances not pertinent at this 
point in the discussion. (See R. 35.) 

o It would probably have been unlawful for men of taxpayer’s * * classifica¬ 
tion’’ to have been'paid from naval appropriations since the statute first 
mentioned herein not only did not authorize such pay but, in fact expressly 
negatived it. Cf. Act of March 18, 1904, c. 716, 33 Stat. 85, 117, Sec. 1 
(5 U. S. C. 1940 cd., Sec. 415.) 
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2d Sess., relating to the 1942 amendment to the 1941 Coast 
Guard Reserve Act. The intended effect of amending Sec¬ 
tion 207 of the Reserve Act of 1941 was in that report stated 
inter alia to be the substantial saving of money to the Gov¬ 
ernment by the enrollment of qualified men as temporary 
Coast Guard Reserve officers who would serve entirely with¬ 
out compensation. This monetary savings thought is du¬ 
plicated also in S. Rep. No. 1317, 77th Cong., 2d Sess.,- re¬ 
lating to the 1942 amendment of the 1941 Coast Guard Re¬ 
serve Act. In view of this apparently very weighty con¬ 
sideration by both House and Senate for the conservation 
of public funds, can it be seriously thought that the legisla¬ 
tive bodies nevertheless intended, some few months later 
when the tax exclusion provision we here are considering 
was originally enacted, 7 that persons only temporarily en¬ 
rolled in the Coast Guard Reserve, with merely the com¬ 
pensation of their civilian pay as authorized by the 1942 
amendment to the Coast Guard Reserve Act, should never¬ 
theless be actually an added monetary “loss” to the Gov¬ 
ernment revenues in the form of tax exclusions to them 
from what was in fact non-military income? We think not. 

Moreover, the House Report recommending the Bill un¬ 
der which taxpayer became a temporary reservist is further 
sound evidence, we believe, that the status of men in similar 
situations to the taxpayer at bar was not thereby changed. 8 
That Report states in presently pertinent part: (H. Rep. 
No. 2525, swpra, p. 3) 

Under the authority now contained in the Coast 
Guard Auxiliary and Reserve Act..., it is believed that 
Government employees may be enrolled as temporary 
members of the Coast Guard Reserve without pay on 
the same basis as persons of other civilian status, but 
your committee deems it advisable to clarify this au¬ 
thority and resolve any doubt of its applicability by 
specifically providing for temporary membership in the 
Coast Guard Reserve of Government employees urith- 

f It should be noted that although the here controlling revenue law is Sec¬ 
tion 141 of the Kevenue Act of 1945, the $1,500 exclusion provision with 
which we now deal was first introduced by Section 7(a) of the Current Tax 
Payment Act of 1943, c. 120, 57 Stat. 126, adopted June 9, 1943, and made 
effective as to tax years subsequent to December 31, 1942. This particular 
provision was merely “carried over” in the 1945 Act. Earlier acts carried 
lesser exclusions, or exclusions different in some degree. 

8 H. Kep. No. 2525, 77th Cong., 2d Sess. (1942). 
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out military pay but with continuance in their civilian 
position arid the receipt of the compensation thereof. 

*•••••••• 

This amendment is proposed and recommended by 
your committee since it would solve this administrative 
problem by resolving any possible doubt of the author¬ 
ity of the Coast Guard to enroll certain Government 
employees as temporary members of the Reserve for 
active Coast Guard duty without the pay of their mili¬ 
tary rank or rating, and would obviate any possible im¬ 
pairment of the right of such employees to continue to 
receive the compensation of their civilian positions for 
the entire period of their performance of active Coast 
Guard duty as such temporary members. There will 
be little, if any, change in the nature of their duties 
after enrollment. 9 (Italics supplied.) 

There is no merit to the taxpayer’s constant assumption 
(Br. 14,18), that he “gave up” his civilian status upon the 
advent of his enrollment in the temporary Coast Guard 
Reserve. Negativing any such assertion, in addition to this 
matter of taxpayer’s “non-military” pay, which we con¬ 
sider to be so vital, there are many other things which tend 
to undermine the taxpayer’s claim to a change of status. 
He was not, for example, exempt from registration and 
liability for training and service under th<* Selective Train¬ 
ing and Service Act; the certificate oiCenrollnient itself 
so stated. (R. 35.) Under the terms of that certificate, too, 
no allowance for uniforms was authorized. (R. 35; but cf. 
R. 24-25.) And, as the Tax Court opinion points out (R. 
37-38), taxpayer never received a “commission” in the 
Coast Guard. He was “enrolled” as a temporary Coast 
Guard reserve officer under a statute which provided specifi¬ 
cally that such enrollment should emanate merely under 
authority from the Commandant. Coast Guard Auxiliary 
and Reserve Act of 1941, Sec. 207, as amended. (Appendix, 
infra). Upon completion of his service, he was “disen- 
rolled”—not “discharged” as would have been an officer 
holding a commission. And while, by reason of. his Com¬ 
mander rank, the taxpayer at bar w’ould not have been en¬ 
titled in any event to “mustering-out” pay, we think it of 

9 And, as previously mentioned herein there was no change in duties in this 
particular instance. 
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some significance to the problem herein that such pay was 
not granted to any temporary Coast Guard Reserve enrol- 
lee, irrespective of rank, unless he was the recipient of mili¬ 
tary pay. 10 But men of certain ranks in military-pay status 
certainly were, and such pay was tax exempt. See Code 
Sec. 22(b) (14). Cf. I. T. 3790,1946-1 Cum. Bull. 50. 

Civil service employees enrolled as temporary members 
of the Coast Guard Reserve were still governed by civil ser¬ 
vice regulations for annual and sick leave; deductions from 
pay under the Civil Service Retirement Act were continued, 
and they received overtime pay in excess of forty hours per 
week. (R. 39.) We think this last point of particular im¬ 
portance, for who would question that a commissioned Coast 
Guard officer, a regular or a reservist called into active ser¬ 
vice, must put in whatever “overtime” hours of duty he is 
ordered to do without any thought whatever of extra com¬ 
pensation therefor. Manifestly, there is no such thing as 
“overtime” for that class of the military, any more than 
there is for a “regular” enlisted man in any branch of the 
service. 

b. All that the matter really amounts to is that the taxpayer was given 
in his civilian capacity certain additional responsibilities, author¬ 
ity, and benefits of a military nature; and there is ample analogous 
precedent that this sort of thing produces no such "change in 
status" as the taxpayer urges. 

The Government is well aware, of course, that under the 
certificate of enrollment in question, the taxpayer, in the 
performance of his duty as a temporary member of the 
United States Coast Guard Reserve, was vested with the 
same power and authority as were members of the regular 
Coast Guard of similar rank. (R. 34.) Taxpayer was also 
then subject to all laws and regulations for the government 
of the Coast Guard and its Reserve; and he was entitled to 
certain hospitalization and other privileges akin to those 
granted to non-temporary Coast Guard officers. (R. 33, 
Br. 10.) Section 212, Coast Guard Auxiliary and Reserve 
Act of 1941 (Appendix, infra). 

The Mustering-Out Payment Act of 1944, c. 9, 58 Stat. 8, Sec. 1 (38 U. 
S. C. 1940 ed., Supp. V, Sec. 691a), did not specifically so state. See Section 
5 of the Act (38 U. S. C. 1940 ed., Supp. V, Sec. 691e). But see the opinion 
of the Judge Advocate General in a letter dated April 11, 1944, addressed 
to the Commandant of the Coast Guard (Symbols JAG:11 :WJG:2:L 16-4 
E.T. 14), stating in substance, inter alia, that members of the temporary 
Coast Guard reserve on a non-pay status (non-military pay status) were not 
entitled to “Mustering-out” pay. 



But we think, as did the Tax Court (R. 39), that any such 
additional post-enrollment burdens and benefits are of 
small moment to the matter at hand. They do not, in our 
judgment, prove or scarcely even indicate that the tax¬ 
payer lost his civilian status or the right to the compensa¬ 
tion thereof, by reason of his enrollment and his service 
thereunder. In our view these were mere additions in the 
scope of his federal civil service occupation; and he was en¬ 
titled to no more benefits, by way of compensation or other¬ 
wise, on account of added responsibilities of a military na¬ 
ture, or the possibility of changes in the type of civilian 
work he has been performing, than were specifically granted 
him under the terms of his enrollment certificate and the 
underlying law thereof, or under Civil Service Rules gov¬ 
erning his federal employment. 

Our point may preliminarily be illustrated by the decision 
in Ward v. United States, 158 F. 2d 499 (C. C. A. 8th). In 
that case, an attorney called Ward, who had enlisted in the 
Navy as a yeoman at yeoman’s pay, was assigned to per¬ 
form legal duties in connection with land titles; actually, 
he performed none of the usual duties of a yeoman during 
his service. After his discharge, Ward brought suit against 
the United States on a theory of implied contract: That, 
by relieving him of his duties as a yeoman and using him 
as a land title attorney, the Government obligated itself to 
pay him the value of his legal services less what it paid him 
as a yeoman. The claim was denied, the Circuit Court of 
Appeals stating (p. 502) that Ward was never separated 
from his rating as a yeoman; he was merely a yeoman do¬ 
ing the work of a title attorney because he was ordered to 
do so. And, in answer to Ward’s argument that the legal 
services which he rendered had no relation to the duties of 
a yeoman and that accordingly he must receive separate 
compensation therefor, 11 the court said (p. 502) that the 
legal services were to be regarded as having merely been 
added, by superior authority, to his regular yeoman duties; 
no further compensation was forthcoming accordingly. 

The situation is really no different in fundamental prin¬ 
ciple here. Basically, as we have seen, the taxpayer was 
a civil servant; in point of fact, his duties remained through- 


n See United States v. Saunders, 120 U. S. 126. 
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out the entire period of his “military” service, wholly un¬ 
changed in character from those he had performed even 
prior to his enrollment. And in respect of what might 
be termed taxpayer’s “potential” duties of military nature 
incident to his enrollment in the temporary Coast Guard 
Reserve, we think that the Ward case is very substantial 
authority indeed for our assertion that taxpayer w^as not 
anywise taken out of his civil service status on account 
thereof; those were only duties added to his regular ones, as 
in the Ward case. Taxpayer was, by statute, relegated to 
a certain kind and amount of pay—the civil service pay of 
an attorney grade P-5 and later that of grade P-6—and that 
remained true, whatever duties his superiors, compatible 
with their authority, might have ordered him to perform. 13 
He would have been entitled to no additional compensation 
therefor because his status remained the same, as in Ward’s 
case again; on similar logic, w T e do not think him entitled to 
the benefits of a tax exclusion status which relates, as we 
interpret it, to the compensation of persons for their mili¬ 
tary services as distinguished from civilian pay. 

The President of the United States certainly serves in 
a dual capacity. Under the Constitution, he is President 
and he also is Commander in Chief of the Army and Navy 
of the United States. But his emolument as President is 
especially fixed and appropriated by law; and he is not per¬ 
sonally the recipient of any monies appropriated by Con¬ 
gress to the use of the military. Neither, of course, is there 
“excluded” for tax purposes from his salary any sum by 
reason of his position as the highest ranking officer of the 
country’s military. 

Furthermore, there is ample precedent in this country, of 
both early and late vintage, that a government servant may 
undertake special assignments entirely unrelated to his 
“ordinary” duties, and still remain in status quo ante at 
only his “usual” compensation. Chief Justice Jay served 
as special envoy to England at the request of the then Presi¬ 
dent. See Umbreit, Our Eleven Chief Justices, p. 46. Chief 

12 The fact that the statute authorizing enrollment of men in a situation 
similar to the taxpayer expressly fixed their pay as only that of their civil 
service position, and at the same time recognized potential enhancement of 
their duties, would seem certainly to take tins case outside the purview of 
such decisions as United States v. Saunders, 120 U. S. 126, supra, and United 
States v. Brindle, 110 U. S. 6S8. 
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Justice Fuller twice acted as an arbitrator of international 
disputes. Ibid, p. 46. No objection was made to Circuit 
Judge Putman serving as a commissioner under a conven¬ 
tion with Great Britain relating to the seizure of vessels in 
the Bering Sea. 22 Op. A. G. 184. Indeed, it is a long-es¬ 
tablished practice for the President to secure the services of 
federal judges in connection with various matters. Quite 
recently, as is well known, Mr. Justice Roberts, at the re¬ 
quest of President Roosevelt, participated in the investiga¬ 
tion and report concerning the circumstances surrounding 
the Japanese attack on Pearl Harbor. President Truman 
lately reestablished the Advisory Board on Just Compensa¬ 
tion to assist the War Shipping Administration, which Ad¬ 
visory Board is composed of federal and state judges. 
Executive Order 9611, September 10, 1945, 10 F. R. 11637. 
He also designated Associate Justice Robert H. Jackson to 
act as the United States Representative and as its Chief 
of Counsel in preparing and prosecuting charges of atroci¬ 
ties and war crimes against certain leaders of the European 
Axis powers. Executive Order 9547, May 2, 1945, 10 F. R. 
4961. 

Similarly, United States Attorney General Francis Biddle 
was appointed to be a member for the United States of the 
International Military Tribunal, and Judge John J. Parker 
of the United States Circuit Court of Appeals for the 
Fourth Circuit was named alternate member of that forum. 
Executive Order 9626, September 24, 1945, 10 F. R. 189. 
Executive Order 9611 was, on September 24,1945, amended 
to name as members of the Advisory Board on Just Com¬ 
pensation, Judge Joseph C. Hutcheson, Jr., of the United 
States Circuit Court of Appeals for the Fifth Circuit, and 
Judge Charles E. Clark of the United States Circuit Court 
of Appeals for the Second Circuit. Executive Order 9627, 
10 F. R. 12113. All of these men were given only the com¬ 
pensation attributable to their respective “original” posi¬ 
tions, which positions they retained and which duties there¬ 
of they resumed after their special assignments had been 
performed. Their additional duties and responsibilities 
effected no change whatever in their status. See Opinion 
of the United States Attorney General, September 12,1945, 
relating to the appointment of Circuit Judge Parker as an 
alternate judicial member for the United States of the 
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International Military Tribunal for the trial of persons 
charged with war crimes. 40 Op. A. G-. (advance sheet 
opinions) No. 99. 

c. The rationale of fhe recenl Supreme Court decision in Mitchell v. 

Cohen is highly persuasive of the soundness of our position herein. 

Although we believe that what we have said in subdivi¬ 
sions a. and b. of this point in our argument amply suffices 
to dispose of the matter in the Government’s favor, there 
is still further “evidence,” we submit, that our position 
herein is sound. We refer now to the fact that on March 8, 
1948, the Supreme Court of the United States in Mitchell 
v. Cohen, 333 U. S. 411, held that temporary members of 
the Volunteer Port Security Force of the Coast Guard Re¬ 
serve are not entitled to preference in federal employment 
by virtue of the Veterans’ Preference Act of 1944, c. 287, 
58 Stat. 387. The statute under which the instant taxpayer 
is claiming and the statute under which Cohen was in that 
case claiming are, of course, differently worded; but in our 
view the rationale of the Supreme Court’s decision in the 
Cohen case can be applied with equal force to this one. 13 

It appears from the Supreme Court Cohen opinion that, 
pursuant to the Coast Guard Reserve Act of 1941, Section 
201, approximately 70,000 persons were enrolled as tempo¬ 
rary members of the Coast Guard Reserve “to enable that 
service to perform such extraordinary duties as may be 
necessitated by emergency conditions.” Of the various 
classifications of temporary members of the Coast Guard 
Reserve, the largest, of which Cohen was a member, was 
known as the Voluntary Port Security Force. As in the 
case of our taxpayer, service in that force was voluntary; 
the Port Security Force being devoted, however, to such 
activities as the patrol and guarding of harbors, bridges, 
industrial shore establishments, etc. The members of this 
force, again like our taxpayer, were enrolled “for the dura¬ 
tion of the war upon the completion of which you will be 
disenrolled unless the period of your enrollment is sooner 
terminated by Coast Guard authority.” 14 In actual prac- 

13 Indeed, in his motion for rehearing herein, the taxpayer pleaded that the 
Cohen decision was “highly persuasive, if not controlling” of this case— 
although of course that statement referred to the decision of this Court 
which the Supreme Court later overruled. But see Br. 12, wherein it is stated 
by taxpayer that “the same purpose lies behind both the Veterans’ Preference 
Act and this amendment to the Internal Revenue Code.” See also Br. 10-11. 

14 Taken from the form entitled “Temporary Members of Coast Guard Re¬ 
serve—Enrollment and Active Duty Assignment.” Cohen case, p. 413, fn. 7. 
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tice, however, the members were usually permitted to leave 
the Force at any time by making a request to the command¬ 
ing officer of the unit to wdiich they were assigned. 15 Ac¬ 
cording to the Cohen opinion, honorable discharges and 
“mustering out” pay were not provided for the Port 
Security Force, just as they w*ere not for men in the tax¬ 
payer’s temporary enrollee classification. 

However, unlike the case of men in the class of our tax¬ 
payer, who were required to be on duty full time, it appears 
from the recitation of facts in the Cohen case, p. 414, that 
members of the Voluntary Port Security Force were obli¬ 
gated to be on active duty “only as directed by competent 
authority for a minimum of 12 hours per week.” 16 And 
apparently most members were able to continue their civil¬ 
ian employment with little or no interference. 17 In most 
cases, however, they were entitled to an allowance for uni¬ 
forms; and in some instances they received food or sub¬ 
sistence allowance while on active duty. The taxpayer was 
not authorized to receive either. See Part II, infra . (R. 
34-35, 40.) While on active duty, too, Port Security men 
were subject to the naval Coast Guard discipline, and they 
were vested with the same authority as members of the 
regular Coast Guard of similar rank; this last was again 
also the situation of the taxpayer at bar, as likewise was 
the fact that the members of the Volunteer Port Security 
Force remained subject to the 1940 Selective Training and 
Service Act. If illness or disease occurred while on duty, 
they were, once more the same as in the case of our tax¬ 
payer, accorded the same hospital treatment as members 
of the regular Coast Guard; likewise to our taxpayer again, 
if a Port Security Force member were killed or injured in 
the line of duty, he was entitled only to the benefits pre¬ 
scribed by law for civilian members of the United States. 
Both Cohen, and Hubickev, the plaintiff in the companion 
case to Cohen, were assigned to duty in their respective 

15 The original disenrollment form issued to taxpayer stated the reason 
for disenrollment to be * ‘ For his own convenience. ’ ’ Taxpayer protested this 
form, but apparently not on account of the severance reason there stated; his 
objection went to the description therein of “Record of Sendee. ” (R. 35.) 

is Although, as we have previously mentioned, taxpayer received extra com¬ 
pensation for such overtime duty as he was required to perform. This “ full¬ 
time ” distinction will be treated more fully hereinafter. 

17 So also actually was this taxpayer able to * ‘ carry on ” as before, since 
as we have previously stated, his * ‘ before and after ’ ’ duties remained pre¬ 
cisely the same. 
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home communities, as was the instant taxpayer. Both, in 
civilian life, were also employees of the Federal Govern¬ 
ment, Cohen in the War Department and Hubickey in the 
Navy Department. 18 

The Supreme Court declared in the Cohen case that the 
crucial question, underlying the claim of Cohen and 
Hubickey to be classed as preference eligibles under the 
governing Act there concerned, was whether their service 
on active duty in a branch of the United States forces dur¬ 
ing World War II and their separation therefrom under 
honorable conditions made them “ex-servicemen” within 
the meaning of the statute; and the Court decisively re¬ 
jected the claimants’ assertion that the term “ex-service¬ 
men”, in context found, applied to all those who had per¬ 
formed military service. The mere performance of some 
type of military service was not sufficient, the Court said; 
it considered (p. 418) that the statute embraced only those 
performing military service “whose full time and efforts 
were at the disposal of military authorities and whose com¬ 
pensation included military pay and allowances.” (Italics 
supplied.) 

Such ex-service men, within the purview of the statute, 
the Court stated, are those who completely disassociated 
themselves from their civilian status and their civilian em¬ 
ployment during the period of their military service, 
thereby suffering in many cases financial hardship and sep¬ 
aration from home and family. It was to the rehabilitation 
of members of that class, the Court said, to which the Act 
was purposefully directed; and it was to them, and not to 
those who performed military service without interference 
with their normal employment and mode of life, that the 
statute was intended to apply. 19 Indeed, the Court de¬ 
clared, to have given preference to persons performing 
military service only, as one might term, incidentally, would 
have diluted the benefits conferred on those ex-servicemen 
who had made full-scale sacrifices; it would also have been 
inequitable to the many civilians who also had participated 
voluntarily in essential war and defense activities, but who 
had not been directly connected with a branch of the armed 
forces. 

is It does not appear whether Cohen and Hubickey had civil service status. 

19 Such “interference” with his normal way of living as the taxpayer at 
bar may have sustained by reason of his enrollment in the temporary Re¬ 
serve and his service thereunder (Br. 14), was certainly of little consequence. 
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And surely if, as was said in the Cohen case, Congress in¬ 
tended that only those who performed military service, in 
such manner and degree as factually resulted in dislocation 
of the fabric of their normal social and economic life, should 
qualify as preferential eligibles under the statute then be¬ 
ing reviewed, Congress did not intend that those whose nor¬ 
mal civilian careers went on uninterrupted in just the same 
manner should be accorded preferential tax treatment un¬ 
der the revenue law which we here are considering. Why, 
under such closely similar circumstances re their “mili¬ 
tary” service, a “reward” should be due taxpayer under 
the one statute but no “reward” should be forthcoming to 
Cohen and to Hubickey under the other? (See Br. 12.) 

As we have previously mentioned, there does exist a fac¬ 
tual distinction between this taxpayer’s situation and the 
situation of Cohen and Hubickey in respect of their “mili¬ 
tary” service—a distinction which probably, since his brief 
was written prior to the Cohen Supreme Court decision, 
the taxpayer will now seek much to emphasize. We refer 
to the fact that whereas, according to that opinion, Cohen 
served actively only 58 days and Hubickey 32, our taxpayer 
was, during the tax periods, “on full time active special 
duty.” (R. 33.) We consider this distinction, however, to 
be one without essential difference. WTiat the taxpayer 
contends (Br. 8) is that this case turns on whether, with 
his enrollment under the 1941 Coast Guard Reserve Act, 
his status was changed from civilian to military; 20 and if 
that is the “turning-point”, then in our judgment the most 
that can be said for the “full-time” distinction is that tax¬ 
payer’s different position in that regard from that of 
Hubickey and Cohen, is, if taken alone, some evidence tend¬ 
ing to show a status change in this case but not in the other. 
However, that evidence cannot , of course, be considered 
alone; and certainly we have herein counteracted whatever 
force it might otherwise be thought to have, by supplying 
more formidable proof demonstrating that there was ac¬ 
tually no status change; our fundamental point of reliance 
in this respect being, again, that there can be no change 
of status sufficient to draw a taxpayer within the bounds 
of the revenue law here controlling so long as he receives 

20 i n fact taxpayer seems actually to be arguing (Br. S) that it was the 
ceremony attendant upon enrollment which marked the change in his status 
by virtue of the 1941 Reserve Act. 
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only civilian compensation. Once more we refer to the lan¬ 
guage of the Supreme Court in its Cohen opinion (p. 418) 
which, while declaring indeed that the statute there con¬ 
cerned embraced only those performing military service 
“whose full time and efforts were at the disposal of mili¬ 
tary authorities,” continued that statement with these 
words— “and whose compensation included military pay 
and alloivances.” (Italics supplied.) We believe that the 
use by the Supreme Court of these clauses in correlation 
adequately disposes of the taxpayer’s attempted “full¬ 
time” distinction between the Cohen case and this one, for 
there can be no gainsaying the fact that the compensation 
of the taxpayer at bar did not include military pay or allow¬ 
ances. 


II 

Neither Was the Taxpayer Entitled to Exclude in 1944 the 
Amount Then Allowable to a Regular Commissioned 
Officer in the United States Coast Guard Reserve for Sub¬ 
sistence and Rental 

In addition to his claim for the exclusion of $1,500 from 
his civil service compensation for each of the taxable years 
1943 and 1944, the taxpayer maintains that he is also war¬ 
ranted in excluding the sum of $2,171.10 in the taxable year 
1944, which amount represents the allowance for subsis¬ 
tence and quarters to which a regularly commissioned offi¬ 
cer of taxpayer’s rank would then have been entitled under 
the law. See Treasury Regulations 111, Section 29.22(a)-3 
and Section 22.29(b) (13)-1, as amended (Appendix, infra). 

The short answer to this claim, as the Tax Court aptly 
remarked (R. 40), is that the taxpayer received nothing for 
subsistence and quarters in 1944. Moreover, the certificate 
of enrollment issued to taxpayer expressly provided in part 
as follows (R. 40): 

5. You will serve without pay and allowances (other 
than compensation of their civilian positions in the 
case of Government employees), except (1) such travel 
and subsistence allowances as may be specifically au¬ 
thorized and (2) uniform allowances of: 

None 
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Neither does the record indicate that any such “subsistence 
allowances” as mentioned above had ever been “specifi¬ 
cally authorized,” or even requested, at any time in the 
period for which this exclusion is claimed or, indeed, at 
any other time. 

And if still further answer should be needed, we direct 
the Court’s attention to the case of Jones v. United States, 
60 C. Cls. 552, in the opinion of which case is discussed at 
some length the history and the purposes underlying the 
granting of allowances for subsistence and quarters to the 
military—purposes which are clearly not applicable to tax¬ 
payer’s situation. Subsistence and rental allowances, the 
court said in the Jones case, are in the nature of reimburse¬ 
ments, made in lieu of the actual furnishing by the Govern¬ 
ment itself of such items, as military necessities. Quoting 
from United States v. Phisterer, 94 TJ. S. 224, the court 
stated in Jones v. United States, supra (p. 570) that com¬ 
mutation for quarters is paid on the assumption inter alia 
that such quarters are necessary to the discharge of an 
officer’s duty. 

Manifestly, there was no such need here. After his en¬ 
rollment, the taxpayer continued to dwell uninterruptedly 
at home; his living conditions were no different than ever 
they had been. There was in fact no reason whatever to 
"rant him an allowance, none was authorized, and none 
was made. 

CONCLUSION 

The decision of the Tax Court should be affirmed. 

Respectfully submitted, 

Theron Lamar Caudle, 

Assistant Attorney General . 
George A. Stinson, 

Lee A. Jackson, 

Maryhelen Wigle, 

Special Assistants to the 
Attorney General. 


June, 1948. 
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APPENDIX. 

Coast Guard Auxiliary and Reserve Act of 1941, c. 8, 55 
Stat. 9: 

Sec. 206 [as amended by the Act of July 11, 1941, c. 290, 
55 Stat. 584, Sec. 10, and the Act of November 23, 1942, 
supra, Sec. 2], Commissioned officers, chief warrant offi¬ 
cers, warrant officers, and enlisted personnel of the Reserve 
when engaged on active duty, on active duty while under¬ 
going training, on training duty with pay, or when engaged 
in authorized travel to or from such duty, shall receive the 
same pay and allowances as are received by commissioned 
officers, chief warrant officers, warrant officers, and enlisted 
personnel of the Naval Reserve of the same rank, grade, 
rating, and length of service; * * * 

(14 U.S.C. 1940 ed., Supp. V, Sec. 306.) 

Sec. 207 [as amended by the Act of June 6, 1942, supra; 
the Act of October 26, 1942, c. 628, 56 Stat. 990, and the 
Act of November 23,1942, supra , Sec. 2]. The Commandant, 
with the approval of the Secretary of the Treasury or of the 
Secretary of the Navy, while the Coast Guard is operating 
as a part of the Navy, is hereby authorized to enroll as 
temporary members of the Reserve, for duty under such 
conditions as he may prescribe, including but not limited to 
part-time and intermittent active duty with or without pay, 
and without regard to age, members of the Auxiliary, such 
officers and members of the crew of any motorboat or yacht 
placed at the disposal of the Coast Guard, and such persons 
(including Government employees without pay other than 
the compensation of their civilian positions) who by reason 
of their special training and experience are deemed by the 
Commandant to be qualified for such duty, as are citizens 
of the United States or of its Territories or possessions, 
including the Philippine Islands, to define their powers and 
duties, and to confer upon them, appropriate to their quali¬ 
fications and experience, the same ranks, grades, and rat¬ 
ings as are provided for the personnel of the regular Coast 
Guard Reserve. When performing active duty with pay, as 
herein authorized, temporary members of the Reserve shall 
be entitled to receive the pay and allowances of their re¬ 
spective ranks, grades, or ratings, as may be authorized 
for members of the regular Coast Guard Reserve. 

(14 U.S.C. 1940 ed., Supp. V, Sec. 307.) 
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Sec. 20S. Members of the Reserve, other than temporary 
members as provided for in section 207 hereof, shall re¬ 
ceive the same exemption from registration and liability for 
training and service as members of the Naval Reserve, and 
no member of the Reserve, other than temporary members 
thereof, shall be a member of any other naval or military 
organization except the Auxiliary or the Coast Guard as 
provided for in sections 214 and 215 of this title: Provided, 
That temporary members of the Reserve who may be mem¬ 
bers of any other military reserve, if ordered to active duty 
therein, shall be forthwith released from all active duty with 
the Coast Guard, and their status as temporary members of 
the Reserve terminated. 

(14 U.S.C. 1940 ed., Supp. V, Sec. 30S.) 


Revenue Act of 1945, c. 453, 59 Stat. 556: 

Sec. 141. Additional Allowance for Military and Naval 
Personnel. 

(a) In General. —Section 22 (b) (13) (relating to the 
exclusion from gross income for military and naval per¬ 
sonnel) is amended to read as follows: 

“(13) Additional Alloivance for Military and Naval 
Personnel .— 

“ (A) In the case of compensation received during 
any taxable year and before the termination of the 
present war as proclaimed by the President, for ac¬ 
tive service as a commissioned officer (or a commis¬ 
sioned warrant officer) in the military or naval forces 
of the United States during such war, or, in the case 
of a citizen or resident of the United States, as a 
member of the military or naval forces of any of the 
other United Nations during such war, so much of 
such compensation as does not exceed $1,500. 

“(B) Compensation received during any taxable 
year and before the termination of the present war 
as proclaimed by the President, for active service 
as a member below the grade of commissioned officer 
(or commissioned warrant officer) in the military or 
naval forces of the United States during such war.” 

(b) Taxable Years to Which Applicable. —Subpara¬ 
graph (A) of section 22 (b) (13), as amended by sub- 
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section (a) of this section, shall be applicable with 
respect to taxable years beginning after December 31, 
1942; subparagraj)h (B) thereof shall be applicable 
with respect to taxable years beginning after December 
31,1940. 

• # # * # 

(26 U.S.C. 1940 ed., Supp. V, Sec. 22.) 


Treasury Regulations 111, promulgated under the Internal 
Revenue Code: 

Sec. 29.22(a)-3. Compensation Paid Other Than in Cash. 
— • * • Tli e value of quarters furnished to the commis¬ 
sioned officers, chief warrant officers, warrant officers, and 
enlisted personnel of the Army, Navy, Coast Guard, Coast 
and Geodetic Survey, and Public Health Service, or 
amounts received by them as commutation of quarters, are 
to be excluded from gross income. * # * 

Sec. 29.22(b)(13)-1 [as amended by T.D. 5508, 1946-1 
Cum. Bull. 27]. Compensation of Members of Military and 
Naval Forces .— 

• * • * # 

(a) * * * 

(b) ••• 

The exclusions under Section 22(b) (13) and this section 
are applicable only to compensation received prior to the 
termination of the present war to be fixed by proclamation 
of the President. * * *. For the purposes of this section 
the military and naval forces of the United States include 
(but are not necessarily limited to) the Army, the Navy, 
the Marine Corps, the Coast Guard, the Army Nurse Corps, 
Female, the Navy Nurse Corps, Female, The Women’s 
Army Auxiliary Corps or the Women’s Army Corps, the 
Women’s Reserve branch of the Naval Reserve, the Marine 
Corps Women’s Reserve, and the Coast Guard Reserve, 
including the Coast Guard Women’s Reserve. 




